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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NOS. G005704 & G102149

MARGIE WOFFORD, EMPLOYEE CLAIMANT

CONWAY PUBLIC SCHOOLS,
EMPLOYER                                         RESPONDENT NO. 1 

ARKANSAS SCHOOL BOARDS ASSOCIATION,
INSURANCE CARRIER/TPA                            RESPONDENT NO. 1 

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND                                       RESPONDENT NO. 2 
         
                                                                  

OPINION FILED FEBRUARY 20, 2013 

Hearing before ADMINISTRATIVE LAW JUDGE CHANDRA L. BLACK, in
Conway, Faulkner County, Arkansas.

The claimant represented by The Honorable Steven R. McNeeley,
Attorney at Law, Jacksonville, Arkansas.   

Respondents no. 1 represented by The Honorable Betty J. Hardy,
Attorney at Law, Little Rock, Arkansas.

Respondent no. 2 represented by The Honorable Christy L. King,
Attorney at Law, Little Rock, Arkansas.

                     STATEMENT OF THE CASE
 
     A hearing was held in the above-styled claim on January 7,

2013, in Conway, Arkansas.  A Prehearing Telephone Conference was

conducted in this case on November 5, 2012.  A Prehearing Order

was entered in this claim on that same date.  This Prehearing

Order set forth the stipulations offered by the parties, the

issues to be litigated, and their respective contentions.

     The following stipulations were submitted by the parties,
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either in the Prehearing Order or at the start of the hearing, as

the following are hereby accepted:

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

     2.  The employee-employer-insurance carrier relationship

existed on April 15, 2008, when the claimant fell from a truck

while working and suffered a compensable right shoulder

injury(G005704).

3.  On July 6, 2010, the claimant was assigned an 8% whole

person impairment rating for her right shoulder injury.  She was

placed at maximum medical improvement(MMI), on March 17, 2011. 

Respondents no. 1 have accepted and paid this rating.

4.  The employee-employer relationship existed on or about

November 20, 2009, when the claimant suffered a compensable back

injury(G102149).

5.  The claimant’s average weekly wage at the time of her

compensable injuries was $575.88.  Her compensation rates are

$384/$288. 

6.  This claim for additional benefits has been controverted

in its entirety by respondents no. 1.      

By agreement of the parties, the issues to be litigated at the

hearing were as follows:

1.  Additional medical benefits for the claimant’s back.

     2.  Permanent and total disability, or, in the alternative
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 wage-loss disability.

     3.  Attorney’s fee.

The claimant’s and respondents’ contentions are set out in

their respective Responsive Filings.  These are hereby incorporated

herein by reference. 

     The documentary evidence submitted in this case consists of

the hearing transcript of January 7, 2012, and the documents 

contained therein. 

     The following witness testified at the hearing: the

claimant. 

                            DISCUSSION

     At the time of the hearing, the claimant was seventy years

old.  She completed the eighth grade.  After leaving high school,

the claimant attempted to get her GED, but was unable to do so

because her husband became ill.  She did not serve in the military,

and has no additional training.  

    According to the claimant, she last worked for the Conway

Public Schools, in 2011.  The claimant worked for the Conway Public

school system on three separate occasions, for a total of twenty

years.  In each instance, the claimant worked as a custodian.  Her

duties included dust-mopping, wet-mopping, vacuuming, and buffing

the floors, emptying the trash, moving risers, cleaning the

classrooms, and other duties.  Specifically, the claimant testified

that she helped the students in the lunchroom with whatever they
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needed.  She worked primarily at Jim Stone Elementary. 

     The claimant testified that she injured her right shoulder 

in April of 2008, while working for the respondent-employer.

According to the claimant, while unloading boxes, with a coworker,

she fell out of the back of a truck.  The claimant testified that

she landed onto the pavement on her right side.  In addition to

injuring her right shoulder, the claimant stated that she skinned

her knee, foot, and right hand.  

     She denied any problems performing her job duties before 

this incident. According to the claimant, during this incident, she

primarily injured her shoulder.  The claimant verified that she

underwent shoulder surgery, by Dr. Dodge, on July 6, 2010.  She

agreed that she reached maximum medical improvement(MMI), in March

of 2011, and was assigned an 8% impairment.

    The claimant agreed that she also injured her back while

working for the respondent-employer, on November 20, 2009. 

According to the claimant, this injury occurred while moving a

chalkboard/blackboard from one classroom to another, with another

employee.  The claimant verified that she reported this injury and

began seeing Dr. Jill Johnson.  She agreed that an MRI was

performed on her back, and Dr. Johnson then referred her to Dr.

Arnold.  The claimant verified that she has not had any surgery on

her back.   The claimant agreed that she has undergone epidural

steroid injections for her back.  Said injections were performed by
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Dr. Arnold.  The claimant verified that she has not been assigned

a rating for her back. She testified that although her back and

shoulder continued to hurt, she kept going.  Her immediate 

supervisor was Bruce Harrel.

     She essentially testified that her employment terminated 

because she could not perform her job duties. The claimant received

a letter from the superintendent of the school, Dr. Murry advising

that they were not going to recommend her for rehire.  According to

the claimant, she wanted to continue working for Conway Public

School Systems.  The claimant verified that the last contract year

she worked was for the 2010-2011 school year.  She has not worked

since this time.  The claimant basically stated that she sought

work at the Dollar Tree, and at a nursing home.

     According to the claimant, she has some limitations since her

fall of 2008.  She stated that before she had her shoulder operated

on, she could do a lot of things.  The claimant testified that she

has problems lifting a skillet when cooking.  She is right hand

dominant.  

     The claimant testified that she continues with right shoulder

pain.  She uses a TENS unit on her shoulder, and  pain patches on

her back.  Although the claimant admitted to being involved in a

motor vehicle accident last year, she denied having injured her

shoulder or back.  The claimant admitted to injuring only her knee.

She denied any new damage or injury to right shoulder since her
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fall of 2008.  

     With respect to future work, her son has gotten her a 

computer. She does not have the skills to use a computer.  The

claimant testified that her son has shown her some basic stuff for

using a computer.

     On cross examination, the claimant admitted that she is able

to read, write, and do math.  According to the claimant, she is

unable to do any e-mailing on the computer.   She admitted that she

knows how to sew, make flower arrangements, make hair bows, do

quilting, and paint pictures.  These things are not done for

profit. 

     The claimant verified that she is retired and draws 

retirement in the amount of $640, from the school district.  She

receives Social Security retirement benefits in the amount of $614,

and $71 from a state retirement when she worked at the University

of Central Arkansas(UCA).  Her husband is also retired.  

     Since her work incident, the claimant has been to Dallas.  

She has not taken any other trips. 

    The claimant admitted to being involved in a motor vehicle

accident in July of 2011, wherein a trailer came loose from a

vehicle and slammed into the front of her car.  The claimant was

diagnosed with cervical strain, lumbar strain, left knee sprain,

and multiple contusion.   The claimant verified that she treated

with Dr. Ackerman after this incident.  She admitted that she
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complained of problems with her neck, back, shoulder, and knee.

Specifically, the claimant admitted on September 14, 2011, when she

went to see Dr. Ackerman, she complained of back pain, neck pain,

and about both shoulders.  

     She admitted that the pain patches are used on her lower 

back.  The claimant admitted that her lower back continues to give

her problems.  She verified that her back pain keeps her from

lifting, stooping, bending,  standing for a long period of time,

and walking for a long distance.

     The claimant admitted that the only restriction given for her

shoulder was in March of 2011, when her doctor released her was no

overhead lifting.  The claimant admitted that she can still do her

routine  housework.  However, she explained that it takes a week or

so at a time to do it.  She admits that she cooks breakfast,

dinner, and things of that nature.  The claimant is able to attend

church on Sundays and Wednesdays.

     She verified that the only jobs she has applied for has been

at the Dollar Store and the nursing home.  The claimant denied

taking an oral medication for her shoulder or back.  Although Dr.

Ackerman prescribed some medications for her, she decided not to

take them because they made her sick. 

     The claimant maintained that she hurt her neck when she 

injured her back.  She also stated that she reported it, but they

told her that there was no way she could have hurt her neck when
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she hurt her back.  Next, the claimant essentially testified that

she told the doctors about her having injured her neck at work

although the records do not mention anything about her back until

sometime in 2011.

    She admitted that she injured her left hand in 2004.  The

claimant had a fracture, for which she underwent some surgeries.

She admitted that she now has a weak grip with her left hand.  The

claimant admitted that this gives her problems carrying pots and

pans. 

     The claimant admitted that she had some problems with both of

her feet at one point and time back in 2008.  She has undergone

three surgeries on her right foot, and two surgeries on her left

foot.  The claimant verified that she has problems with her feet

periodically.  She admitted that one of the surgeries was done in

2011, to remove the hardware in her left foot.

   She admitted that she underwent surgery due to urinary

incontinence in September of 2010.  However, the claimant testified

that this was caused from all of the heavy lifting that she was

required to do.  The claimant maintained that the doctors told her

this. She admitted that she was diagnosed with fibromyalgia in

2009, but denies that she has this condition.

    The claimant denied having gone to the unemployment office

seeking work.  She testified that she does not know what type

employment she would be able to perform.  According to the 
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claimant, it takes her a long time to do even things around the

house, and she sews for a short period of time.  She admitted that

she has to move around because of her back and her shoulder starts

to hurt and her arm jerks.  However, she finally agreed that mainly

because of her back she cannot sit too long.       

     On redirect examination, the claimant testified:

Q.    And a full-time job is considered eight hours a day,
five days a week, correct?

A.    Yes, sir.

Q.    Can you think of anything you could actually do for 
     eight hours a day, five days a week?

A.    No, sir.

Under recross examination, the claimant basically testified

that she is unable to work eight hours a day due to her back,

shoulder, feet, and neck.  The claimant also agreed that she is

unable to work eight hours a day because she hurts all over.

     A review of the medical evidence demonstrates that on 

November 11, 2004, the claimant underwent evaluation by Dr.

Benjamin Dodge for left wrist pain.  The claimant fell at work. Dr.

Dodge’s impression was “left wrist Colles’ fracture,” for which he

performed closed reduction.  He also placed the claimant in a long-

arm sugar tong splint.

     On April 28, 2005, Dr. Dodge wrote, in relevant part, the 

following in a letter regarding the claimant’s left wrist injury to

the workers’ compensation insurance carrier’s representative:
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As you know, she is a patient of mine who had sustained a left
wrist Colles’ fracture.  She has gone on to heal.  She has no
impairment rating.

     Per a Form AR-N, the claimant reported to the respondents an

injury to her right foot, knee, and shoulder.  According to this

report, the claimant fell from a truck while unloading some boxes.

     On April 9, 2009, the claimant sought treatment from Dr. Rook

due to right shoulder pain.

     Dr. Vafa Fwerdowsian, wrote the following on May 1, 2009, to

Dr. Charles Himmler in reference to the claimant:

Your patient was recently seen the clinic for postop fusion of
the great toe joints on both sides per another physician.  I
think the hardware is symptomatic and one of the screws is
broken and she has a mal-alignment of the first digit which
cause it to impinge on the second toe.  I discussed removing
the hardware with re-alignment of the great toe with fusion of
the area and will follow up with the patient for a preop.   
    

     On June 24, 2009, Dr. Ferdowsian performed this surgery.  The

claimant had a preoperative diagnosis and postoperative diagnosis

of: “1.  Malalignment, first metatarsophalangeal joint, previous

fusion, foot.  2.  Symptomatic hardware, foot.  3.  Pain, right

foot.”      

     The claimant sought treatment from Dr. Gil Johnson on 

November 20, 2009, due to her compensable back injury. On

examination, the claimant had pain on the right side at the region

of L5, S1.  The pain radiated into her right buttock, down her

right posterior leg.  Dr. Johnson stated that the claimant’s gait

was affected, and she had guarding with movement.  As a result, Dr.
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Johnson recommended that x-rays be performed of the claimant’s

lumbar spine.    

    Lumbar Spine Series, 4 Views, were performed that same date

with the following impression:

1.  Early degeneration disc disease.
2.  Bilateral facet degenerative joint disease, L5-S1.

Dr. Johnson assessed the claimant with acute lumbar spine strain,

radiculopathy.  However, he returned the claimant to work with

restrictions, sedentary work.

     On November 23, 2009, the claimant returned to Dr. Johnson 

for a follow-up visit of her acute lumbar spine strain.  He opined

that x-rays of the lumbar spine was negative for an acute injury,

but did show early degenerative disc disease.  Dr. Johnson stated

that claimant still had some painful ROM to forward bending past 60

degrees, and her gait was still a little guarded.  As a result, 

he recommended physical therapy treatment.  However, Dr. Johnson

opined that the claimant had reached MMI, and directed her to

return for recheck in ten days or sooner if needed.

     The claimant underwent physical therapy initial evaluation 

at Conway Regional Health System for her lumbosacral strain, on

November 24, 2009.  A progress note from there dated November 30,

2009, demonstrates that the claimant reported a two to three level

of pain on a scale of ten, after lifting and bending a lot at work.

However, the claimant also reported that overall she felt her pain

was manageable.
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     On December 3, 2009, the claimant saw Dr. Johnson for a 

follow-up visit of her back condition.  The claimant continued to

have low back pain, and stated that she was not a lot better.

Therefore, Dr. Johnson continued the claimant’s physical therapy

treatment, added a Medrol Dose pack, and continued the claimant on

Robaxin and Darvocet as needed. 

    The claimant continued with back pain and related symptoms

despite ongoing treatment, in the form of physical therapy

treatment and a medication regimen.  

     Dr. Johnson noted in a clinic note dated December 17, 2009,

the claimant continued to have low back pain.  At that time, the

claimant complained of pain that radiated down both legs.  He noted

that the claimant had not reached MMI, and that the Medro Dose pack

he gave her did not seem to help.

     An MRI of the claimant’s lumbar spine, without contrast was

performed on December 21, 2009, with the following opinion:

1.  Small left paracentral L4-L5 focal disc protrusion.
2.  Mild to moderate multilevel degenerative changes.

     The claimant was discharged from physical therapy on January

15, 2010.  The claimant was last seen in the clinic, on December

16, 2010, and had not returned for continued treatment.  As a

result, her physical therapy was discontinued.

     On January 18, 2010, Dr. Johnson referred the claimant to Dr.

David Arnold due to the findings of her MRI of December 21, 2009.

The claimant underwent initial evaluation by Dr. Arnold on January
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20, 2010 for her complaints of low back pain and related symptoms.

He assessed the claimant with “herniated nucleus pulposus,” for

which he recommended epidural steroid injection, activity

modification, medications, MedX functional restoration, medications

and moist heat intermittently.

     The claimant underwent a lumbar spine epidural steroid 

injection at L5-S1, Dr. Arnold performed on January 26, 2010.   

   On January 28, 2010, Dr. Arnold wrote the following in a

progress note:

Ms. Wofford[the claimant] called and said she has had diarrhea
and rectal bleeding since her ESI.  She was instructed to call
her primary care physician immediately or go to the emergency
room if unable to obtain medical care.  I do not think this is
a result of the injection, but we did tell her it was
important.

     Dr. Arnold saw the claimant for a follow-up visit of her 

spine problem, on February 23, 2010.  Her diagnosis remained the

same. However, he noted that her differential diagnoses were,

“fibromyalgia, and myofascial pain syndrome.” Dr. Arnold’s

assessment was “Not maximally medically improved yet.” He

recommended that the claimant return to light duty work full-time

as tolerated.  At that time, he stated that the claimant had a non-

surgical spine problem.  As a result, there was nothing else of

significance to offer the claimant from Dr. Arnold’s perspective.

     An MRI of the claimant’s right shoulder without contrast was

performed on February 25, 2010, with the following impression:

1.  Severe acromioclavicular joint arthrosis with osteophytes
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and edema involving the distal clavicle.
2.  Degeneration of the posterior labrum is noted.

     On March 18, 2010, the claimant underwent evaluation by Dr.

Benjamin Dodge for her right shoulder.  At that time, the claimant

rated her pain to be an eight on a pain scale of ten.  Dr. Dodge

wrote the following, in relevant part:  

DATE OF INJURY/ONSET: [4/15/08 Fell out of the back of a
delivery truck while helping unload boxes for the school.
Fell with arm stretched out.  He has been seeing Dr. Rock who
referred her here.  She brought her MRI results with her
today.  Has been taking some ibuprofen which helps some.  She
is here today w/husband.]

HPI: Patient is a 68 years old while female who has had severe
right shoulder pain.  She had an MRI which revealed severe AC
DJD and no evidence of rotator cuff tear.  She has pain to the
point where it is very difficult to rest at night and very
difficult to perform her activities of daily leaving.  She
present today for evaluation and treatment.

Dr. Dodge assessed the claimant with “1.  Right AC DJD, and 2.

Right shoulder impingement syndrome.”  He prescribed an anti-

inflammatory medicine Medrol dose pack along with tapering dose of

prednisone, and recommended that the claimant gradually increase

her activity as tolerated.

     The claimant underwent initial evaluation by Dr. Bruce Safman

on March 23, 2010: HISTORY OF PRESENT ILLNESS:
Ms. Wofford is referred by Dr. Arnold for evaluation for
possible fibromyalgia. She reported she lifted a board at
school where she works on 11/20/2009. She subsequently
developed low back pain, pain in her knees. She ultimately
developed fairly diffuse aches and pains. She was initially
treated conservatively by Dr. Gil Johnson and then had an
epidural steroid injection by Dr. Arnold. She has had an MRI
and x-rays of the lumbar spine, which demonstrated
degenerative changes. Dr. Arnold felt she had fibromyalgia.
The patient is very angry at this diagnosis. She did not
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accept it. She does, however, have fairly diffuse tenderness
and pain, headaches, difficulty with sleep, nonrestorative
sleep and daytime fatigue. Changes in weather, emotional
stress, and physical labor tend to aggravate the pain. The
patient experiences hot flashes and sweating. Short Term
memory problems are in evidence. Balance problems are in
evidence. The patient has restless leg symptoms. Changes in
weather, emotional stress, and physical labor tend to
aggravate the pain. There are paresthesias of the hands and
feet. The patient occasionally drops objects. Bright lights,
loud sounds, smell, and taste are affected. The patient has
chest wall tenderness.

PHYSICAL EXAMINATION:
Physical examination reveals all 18 tender points as defined
by the American College of Rheumatology (1990) in their
definition of fibromyalgia, including those on the anterior
chest wall, cervical and lumbar spine, shoulders, elbows, hips
and knees. There is tenderness over the sternocostal joints
and over the piriformis muscles. She has a negative Tinel sign
over the ulnar nerves at the elbow, the median nerves at the
wrist. Strength and sensation are intact in the upper and
lower extremities. 

IMPRESSION/PLAN:
I believe this patient has fibromyalgia. Fibromyalgia tends to
be familial. It is felt to be perhaps genetic. After trauma,
symptoms can exacerbate. The patient was very resistant to
this diagnosis. I gave her literature on fibromyalgia. I will
not enter her into a treatment program and will not be seeing
her again in the future unless she so desires. She does not
wish medications. She is working every day. I, thus, would
state that I would not have nothing additional to offer her.
I believe her injury was the trigger and not the cause for
fibromyalgia. She did not accept information on fibromyalgia
and resources for additional information. I will leave
followup care to her worker’s compensation adjuster.

     On April 15, 2010, the claimant saw Dr. Dodge for a follow-up

visit of her right shoulder pain.  At that time, his impression

was:“Right shoulder AC DJD with impingement markedly symptomatic

despite non-operative management,” for which he recommended 

surgery.
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     Dr. Dodge performed “right shoulder open acromioplasty, 

distal clavical resection, repair of the partial rotator cuff

tear,” on July 6, 2010.  The claimant’s pre-operative diagnosis was

“Right shoulder acromioclavicular degenerative joint disease with

impingements.”  Her post-operative diagnosis was “Right shoulder

acromioclavicular degenerative joint disease with impingement and

partial rotator cuff tear.” 

     On July 20, 2010, the claimant saw Dr. Dodge for a her first

postop follow-up visit.  His assessment was “Right shoulder after

open acromioplasty and distal clavicle resection and partial

rotator cuff tear repaired doing well.”  Dr. Dodge continued the

claimant’s off work status, and on physical therapy.

  The claimant underwent “cystoscopy with injection of

intraurethral bulking agent” due to “stress urinary incontinence,”

on September 7, 2010.  This surgery was performed by Dr. Jeffery

Marotte.

     Further review of the medical evidence shows that the claimant

continued to treat with Dr. Dodge due to intermittent right

shoulder pain.  On December 7, 2010, Dr. Dodge wrote in an office

visit note that the claimant’s right shoulder was about the same as

when she was there last, and that the injection he gave her last

month did not help at all.

     Dr. Charles Pearce performed an independent medical 

evaluation, on the claimant, on December 21, 2010, due to right
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shoulder pain.  He wrote, in relevant part:

HISTORY OF PRESENT ILLNESS:
The patient is a 68-year-old, right-handed custodian for the
Conway Public Schools who while gainfully employed on April
15, 2008, sustained injury to her right shoulder and arm. She
says that she was helping to unload boxes from a truck and
fell from the truck, landing on her right side. She has had
pain since. She has never had similar prior problems with her
right shoulder. Her shoulder was first evaluated the following
day, April 16, 2008, and she was diagnosed with a contusion,
was placed on pain medications and symptomatic modalities. The
next followup note was not until over a year later April 27,
2009. She was noted to have painful external rotation and note
was made of a referral to orthopedics. However, she did not
see an orthopedic surgeon until March 18, 2010.

On February 24, 2010, she was seen for evaluation by Dr. Rook,
who ordered an MRI scan. MRI scan was done on February 25,
2010, showing acromioclavicular joint arthrosis and a
degenerative posterior labrum. The patient was evaluated by
orthopedic surgeon, Dr. Ben Dodge, on March 18, 2010. He
diagnosed impingement. The patient’s right shoulder was
injected with Depo-Medrol. She was also placed on a Medrol
Dosepak, was allowed to return to activity as tolerated with
plans for a followup in a month. On followup on April 15,
2010, with Dr. Dodge, the patient complained of continued
pain. She was diagnosed with acromioclavicular joint arthritis
and impingement. He recommended right shoulder open
acromioplasty and distal clavicle resection. That procedure
was performed on July 6, 2010, by Dr. Dodge and included a
side-to-side repair of what sounds like a possible rotator
cuff tear. 

Follow up with Dr. Dodge on November 9, 2010, was done, and
the patient complained of continued pain. An injection was
done, she continued with physiotherapy and off work. The last
visit with Dr. dodge was on December 7, 2010, same complaints
of pain. He released her to activities to tolerance,
recommended a second opinion, continued therapy, and return as
needed. 

Currently the patient is still complaining of pain and lack of
motion. Pain is described as being moderate in nature, 6 on
the pain scale of 1 to 10, involves only her shoulder and
upper arm. It is described as sharp and burning discomfort.
She does have nocturnal pain. She has no neck or referred
pain. 
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                          *  *  *

IMPRESSION:
Right shoulder pain after open shoulder procedures outlined
above with postoperative adhesive capsulitis.

RECOMMENDATIONS:
1. It is my opinion that this lady has not reached

maximum medical improvement.
2. I would recommend a functional capacity evaluation

to establish level of capability at work.
3. I would place her at left arm duty only at this

point.
4. Recheck following the test for further

recommendation and care.
    
     On January 20, 2011, the claimant participated in a 

Functional Capacity Evaluation, by examiner, Mr. Charles Davidson.

The results of this evaluation indicated that Ms. Wofford gave a

reliable effort, with fifty-nine of sixty-two consistency measures

with expected limits. 

FUNCTIONAL LIMITATIONS
Ms. Wofford demonstrated functional limitations during her
evaluation in the area of material handling as she exhibited
the ability to perform an Occasional bi-manual lift/carry of
up to 30 lbs.  

Ms. Wofford demonstrated decreased ability to lift with the
RUE as she demonstrated a maximal lift with this extremity of
10 Lbs.[sic] as compared to 20 lbs. with the LUE when lifting
unilaterally from the floor to shoulder level. Ms. Wofford
demonstrates decreased tolerance to Reaching Overhead with the
RUE and she also demonstrated poor tolerance to Reaching with
a 2 Lb.[sic] Weight in the RUE as performed these activities
at the Occasional frequency level.

CONCLUSIONS
Overall, the claimant demonstrated the ability to perform work
within the MEDIUM, classification of work as defined by the US
Dept. of Labor’s guidelines over the course of a normal
workday with limitations noted above.

     In an office visit note dated January 25, 2011, Dr. Pearce  
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stated, in relevant part:

Plan
#1the patient has reached maximum medical improvement as of
today’s date January 25, 2011
#2the patient has sustained a 12% permanent partial impairment
as it pertains to the upper extremity. This is 7% of the
person as a whole. This is according to the guides to the
evaluation of permanent impairment set forth by the American
Medical Association, fourth edition.
#3lifting restrictions per Department of Labor median 

     of work and no overhead work. These are permanent
     restrictions.

#4continue home stretching and strengthening
#5para no further diagnostic testing and/or surgery indicate
#6return as needed

     On that same date, Dr. Pearce wrote:

To Whom It may Concern:

Margie Wofford is currently under my medical care and was seen
in my office today.

She may return to work on 01/25/2011.
Activity is restricted as follows: medium work per US dept of
labor..[sic]

     An MRI of claimant’s cervical spine was performed on February

9, 2011, with the following impression:

There is a small central disc protrusion at the C3-4, C4-5
level with mild spinal canal narrowing.  Multilevel facet
degeneration with mild right neural foraminal narrowing at C3-
multilevel facet degeneration with mild right neural foramen
at C3-4.

     The claimant underwent an MRI of the shoulder that same date,

with the following impression:

1.  Changes of a prior distal clavicular resection are
     present. There appears to be a bursal surface fraying with

low grade partial thickness bursal surface taer[sic] of the
posterior fibers of the supraspinatus near the myotendinous
junction.  Rotator cuff otherwise appears intact.



20

2.  Chronic tear of posterior superior glenoid labrum.  
3.  Mild subacromial bursitis.  

     On February 11, 2011, the claimant saw Dr. Dodge for a follow-

up visit.

HISTORY OF PRESENT ILLNESS: Patient returns after MRI of her
cervical spine and right shoulder. Her MR of her cervical
spine revealed degenerative changes.  She has no significant
neural impingement.  Her MRI of her right shoulder reveals no
evidence of full-thickness rotator cuff tear and no evidence
of impingement.  She returns today for routine follow-up.  

                              * * * 

FOCUS EXAM: Physical exam right shoulder reveals full range of
motion.  Her right upper extremity neurologically intact.  She
has good abduction and external rotation.

                                * * *

IMPRESSION:  
     1.  Right shoulder after open decompression.  

2.  Cervical spine DJD.

PLAN:  
     1.  Progress activities as tolerated

2.  Return to work with some restrictions, I recommend to him
[sic] to avoid heavy lifting.
3.  Return to clinic in one-month.

PRESCRIPTIONS: No data for Prescription

    On February 21, 2011, the respondent-insurance carrier/case

manager wrote to Dr. Pearce:

I am requesting your review of the enclosed MRI report for Ms.
Wofford.  Dr. Dodge ordered this test.

Based on this report, would recommend any further evaluation?

     In a handwritten note, Dr. Pearce stated: “No-these are 

basically the same finding as seen on MRI of 2/25/10. No indication

for further evaluation and/or treatment.”
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     The claimant presented to Dr. Dodge on March 4, 2011, after

attempting to return to work.  She was accompanied by her case

manager.  The claimant reported that she was unable to work the

floor buffer and the wet mop secondary to right shoulder pain.   

Dr. Dodge’s impression was “Right shoulder pain after decompression

and partial rotator cuff tear repair.”  He recommended light duty

with sedentary-type work.  Dr. Dodge also further recommended that

the claimant avoid wet mop and floor buffer.  He directed the

claimant to have no heavy lifting greater than five pounds,

activity.  This recommendation was a permanent type restriction for

work.     

     Dr. Dodge saw the claimant for a follow-up visit on April 17,

2011, for continued right shoulder pain.  The claimant reported

that she attempted to return to work and was unable to perform her

duties at her workplace.  According to this report, the claimant

reported that she was given light-duty, and had been given

different jobs, all of which she had been unable to perform. On

physical exam, the claimant’s right shoulder revealed pain with

attempted range of motion. Her right upper extremity was

neurologically intact, but her active range of motion was forward

flexion 120 degrees and abduction 90 degrees.  His impression was

“Right shoulder after open decompression and repair of partial

rotator cuff tear.”

     On April 7, 2011, Dr. Dodge wrote:
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To whom it May concern,

This is a letter concerning more [sic] Margie Warford [sic].
She is a patient who has had right shoulder injury and has
sustained decreased range of motion secondary to her injury.
She has not been able to return to work as well. She reached
maximal medical improvement 3/17/11. She has an 8% shoulder
impairment rating. The AMA guide to evaluation of permanent
impairment fourth edition was used. Page 43 figure 38 and page
44 figure 41. If there are any questions please feel free to
call or write.

     Also, on that same date, Dr. Dodge returned the claimant to

being off work.  He wrote, in relevant part, “Her contract expires

this June and after June she reports that she will be unable to

perform her job activities.”

     The claimant underwent a Pain Medicine Consultation on May 16,

2011, by Dr. William Ackerman III:

Assessment: The patient and her husband relate that her pain
is significantly high with respect to her shoulder.  It is my
opinion that the patient does warrant analgesic medication for
her pain.  I would recommend an anticonvulsant for neuropathic
pain as well as a muscle relaxant for muscle spasm pain and an
opioid for nociceptive pain. 

PLAN:
1.  Zanaflex.
2.  Nucynta.
3.  Lyrica.
4.  I would recommend a TENS unit trial.
5.  She will return for a follow up in four weeks.  If her
medication are helping her, she may bee seen at three months
intervals.

     On June 15, 2011, the claimant saw Dr. Ackerman for a follow-

visit for her pain in her lumbar spine, cervical spine, and

shoulders with the right greater than left.  Overall, the claimant

was doing well with her medications.  She reported that she sleeps
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four hours per night, which is not unusual for her.  The claimant

also reported that her pain intensity score was an eight without

medications.  Dr. Ackerman reported, in pertinent part:

MUSCULOSKELETAL:  She has a decrease in range of motion with
respect to extension of her cervical spine. She has painful
and limited range of motion about the right shoulder. She has
some tenderness noted over her lower lumbar facet joints.
Sacroiliac joint pain is not present. No lower extremity
muscle wasting is noted.

PROBLEM LIST:
1. Status post injury in the course of her employment.
2. Spondylosis, cervical spine.
3. Spondylosis, lumber spine.
4. Sprain/strain injury, cervical spine.
5. Sprain/strain injury, lumbar spine.
6. Facet syndrome, lumber spine.
7. Facet syndrome, cervical spine.

ASSESSMENT:  It is my medical opinion that the patient has
sufficient pathology to warrant continuation of pharmacologic
management. She is stable with the medications I have
prescribed for her.

PLAN:  Medications refilled as previously prescribed. Return
in 12 weeks.

     The claimant sought medical treatment from Conway Regional

Health System due to a motor vehicle accident, on July 19, 2011. 

At that time, the claimant complained of shoulder and back pain.

The claimant also  complained of neck pain.  As a result, four

views of the cervical spine were performed on four view with the

impression, “Atraumatic view of the cervical spine.”  The claimant

came under the care of Dr. Phillip Stone during her emergency room

visit:                   

HISTORY OF PRESENT ILLNESS:
She states she was a restrained driver of a car that was hit
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in the front by a trailer that broke loose from another
vehicle. This incident occurred approximately 5:30 this
evening.  She states airbag did not activate. She denies head
trauma, loss of consciousness, visual deficit or extremity
numbness or weakness.  She does complain of neck and back 
pain.  She was transported here by ambulance.  She has been 
able to stand and walk short distances but has not been
walking normally. She also complains of some bilateral knee
pain with left leg worse than right.

                             *  *  *

DIAGNOSTIC IMPRESSION:
Motor vehicle collision:
1. Cervical strain.
2. Lumbar Strain.
3. Left knee sprain and contusion.
4. Multiple contusions.

     An MRI of the claimant’s right shoulder without intravenous

contrast was performed, on July 29, 2011, with the impression of:

1.  Thickening and increased T2 signal intensity within the
distal supra and infraspinatus tendons, consistent with
tendinosis. There is no evidence of a rotator cuff tear.
2.  Postoperative change is present with metallic densities,
likely representing sutures within the subcutaneous soft
tissues. There appears to have been a previous acromioplasty.

     On September 12, 2011, the claimant underwent surgery of the

foot to remove hardware.  The claimant had a preoperative diagnosis

of: “Hardware, left great toe times two with exostosis,” and her

postoperative diagnosis was the same.

    Dr. Ackerman saw the claimant for a follow-up visit on

September 14, 2011, for continued complaints of her lumbar spine,

cervical spine, and both shoulders(right worse than left).  At that

time, Dr. Ackerman’s assessment was: “It is my medical opinion that

the patient has sufficient pathology to warrant continuation of
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pharmacologic management.  As a result, Dr. Ackerman refilled the

claimant’s medications as previously prescribed.  It is furthermore

my medical opinion that she will not be able to return to gainful

employment.   She was instructed to return for a follow-up visit in

twelve weeks.  The claimant continued to treat with Dr. Ackerman

due to continued complaints of the neck, back, and right  shoulder.

    The claimant underwent an Initial Vocational Evaluation on

November 21, 2012, Ms. Heather Taylor, a Vocational Rehabilitation

Consultant:

Activity Level
According to Ms. Wofford, a typical day for her consists of
preparing breakfast, doing routine housework, preparing
dinner, and occasionally reading or swing.

She reported that although she is still able to do all of her
routine chores, she must take periodic breaks. She said that
mopping tends to cause her the most pain symptoms, therefore
she is only able to do this activity for very short periods of
time.

Prior to her injury, she enjoyed the hobbies of cooking,
sewing, making flower arrangements, making hair bows, canning
vegetables and fruits, and gardening. Since her injury, Ms.
Wofford said that she is still able to do most of these
activities, but on a more limited basis; i.e. in short time
increments and with frequent rest breaks.

Her social activities have remained essentially the same in
that she enjoys spending time with her family and friends and
regularly attends church on Sundays and Wednesdays. She said
that she is responsible for leading the singing portion of the
church service each Sunday and Wednesday.

                              * * *

Ms. Wofford reported that she last worked in July, 2010, and
ultimately took her retirement in June, 2011. She reported an
ending salary of approximately $32,879 annually.
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Analysis of Work History/Transferrable Skills

A transferrable skill is any skill one has acquired from
previous work history, educational background, or life
experiences that can be utilized in performing a different job
in the future.

Because Ms. Wofford has only worked in an unskilled occupation
for the past 40 years, she has not acquired any significant
transferrable skills, including computer or clerical skills.
Consequently, if she is able to return to the workforce in the
future, she will only be able to pursue other jobs of an
unskilled nature. Unskilled jobs in the labor market generally
pay from minimum wage, which is currently $7.25 per hour in
Arkansas, up to about $8 per hour. Ms. Wofford will not be a
candidate for formal retraining in order to pursue jobs above
an unskilled level.

Employment Possibilities

The following are some representative example s similar
unskilled jobs that Ms. Wofford could perform in the future
that would also fall within the restrictions set forth in her
Functional Capacity Evaluation:

• Janitor (there are some janitorial occupations that are
within a medium or light category of physical work
demands)

• Dishwasher

• Van Driver for senior center

• Daycare worker

• Housekeeper for a private home, office building, or
hotel/motel

• Laundry worker
• Production/Assembly worker

Job Market Research

For the purpose of this report, I completed a brief job market
survey in an effort to identify any current job openings in
Ms. Wofford’s local area that would be of an unskilled nature
and within her physical capabilities.  As of the date of this
report, I did not identify any current openings in the Conway
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area for which she would qualify.  However, the labor market
changes on a weekly basis and there could potentially be other
job openings available in the coming weeks.

Analysis, Recommendations, Goals

Although Ms. Wofford will soon be 71 years old, she stated to
me  several times during our meeting that she still wants to
work, and would very much like to return to the workforce in
the future. The barriers confronting her in returning to the
workforce are her lack of a high school diploma or GED, her
history of performing only unskilled work, and her resultant
lack of transferrable skills. There has been trend in the
labor market that more and more employers are now requiring
applicants to have a high school diploma or a GED–even for
unskilled jobs.  Ms. Wofford’s long and stable work history
might be a mitigating factor that potential employers will
take into consideration.

Ms. Wofford said that she is not interested in any particular
occupation, but simply interested in trying to go back to
work. She loves working with children, which is one of the
reasons she enjoyed working at the elementary school where she
said she became somewhat of a “grandmotherly” figure to many
of the children.  Certain unskilled jobs in daycare may be an
option that can be explored. She also expressed interest in
housekeeping or cleaning occupations that would be within a
medium or lower category of physical work demands.  She would
be able to point to her long experience performing this type
of work.

Ms. Wofford said that she would be interested in job search
assistance of that was available to her.  With approval, I can
conduct job market research in her behalf, provide her
interviewing skills training, and, if necessary, prepare a
resume.

     On March 2, 2012, the claimant returned for a follow visit 

with Dr. Ackerman.  At that time the claimant’s chief complaints

were pain in her cervical spine and right upper extremity.  Dr.

Ackerman’s assessment was: “It is my medical opinion that the

patient has sufficient pathology to warrant continuation of
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pharmacologic management.”           

     Next, on May 25, 2012, the claimant complained to Dr. 

Ackerman of pain in her cervical spine, right upper extremity and

thoracic spine.  

     When the claimant saw Dr. Ackerman for a follow-up visit on

June 22, 2012, she complained of pain in her right upper extremity

as well as pain in her lumbar spine and right hip.  Her pain was

reported to be constant with a burning and aching component.  Dr.

Ackerman’s assessment remained unchanged.   

     On December 11, 2012, Mr. Heather Taylor made several 

recommendations for jobs.  These included work as a kitchen helper

and buffet cart helper, server, housekeeper, non-medical care

giver, play center attendant, sales, and clerk.

                            ADJUDICATION 

A.  Permanent and Total Disability/Wage-Loss Disability

     Compensation for the claimant’s back injury is not 

at issue/considered here. Specifically, the claimant basically

asserts that she has been rendered permanently and totally disabled

as a result of her compensable right shoulder injury of April 15,

2008, or in the alternative, that she sustained wage-loss, as a

result of this injury. 

   Ark. Code Annotated §11-9-519(e)(1)(Repl. 2002) defines

"permanent total disability" as an inability, because of

compensable injury or occupational disease, to earn a meaningful
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wage in the same or other employment.  Furthermore, the statute

provides that the burden of proof shall be on the injured employee

to prove inability to earn any meaningful wage in the same or other

employment. Ark. Code Ann. §11-9-519(e)(2)(Repl. 2002).

    The wage-loss factor is the extent to which a compensable

injury has affected the claimant’s ability to earn a livelihood.

Whitlatch v. Southland Land &Dev., 84 Ark. App. 399, 141 S.W. 3d

916 (2004). When considering claims for permanent partial

disability benefits in excess of the employee's percentage of

permanent physical impairment, the Commission may take into

account, in addition to the percentage of permanent physical

impairment, such factors as the employee's age, education, work

experience, and other matters reasonably expected to affect his

future earning capacity.  Ark. Code Ann. § 11-9-522(b)(1)(Repl.

2002).  

     In considering factors that may affect an employee's future

earning capacity, the appellate court considers the claimant's

motivation to return to work, since a lack of interest or a

negative attitude impedes an assessment of the claimant's loss of

earning capacity.  Ellison v. Therma Tru, 71 Ark. App. 410, 30

S.W.3d 769 (2000). 

     The parties stipulated that the claimant sustained a  

a compensable injury to her right shoulder on April 15, 2008, when

she fell from a truck, while unloading boxes.  The claimant began
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conservative treatment for her shoulder injury, which provided only

minimal relief.

     Ultimately, the claimant came under the care of Dr. Dodge.  On

July 6, 2010, Dr. Dodge performed “right shoulder open

acromioplasty, distal clavical resection, repair of the partial

rotator cuff tear.”  The claimant’s pre-operative diagnosis was

“Right shoulder acromioclavicular degenerative joint disease with

impingements.”  Her post-operative diagnosis was “Right shoulder

acromioclavicular degenerative joint disease with impingement and

partial rotator cuff tear.         

     Since this time, the claimant has had additional extensive

conservative treatment to her right shoulder, in the form of an

injection, a medication regimen, and physical therapy treatment.

However, despite right shoulder surgery and extensive conservative

treatment, the claimant has  complained of continual right shoulder

pain.  

     The claimant underwent an independent evaluation by Dr. Pearce

on December 21, 2010, due to her right shoulder pain.  He opined

that she had not reached maximum medical improvement, and

recommended that she undergo an FCE.      

     On January 20, 2011, the claimant underwent an FCE, by Mr. 

Davidson. The results of the claimant’s FCE demonstrates that the

claimant gave a reliable effort, with 59 of 62 consistency measures

within expected limits.  Overall, the claimant demonstrated the
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ability to perform work within the medium classification of work as

defined by the US Department of Labor’s guidelines over the course

of a normal workday.  

     The claimant saw Dr. Pearce on January 25, 2011, for a follow-

up visit.  He assessed the claimant with a 7% impairment rating to

the whole body.  Dr. Pearce also opined that the claimant could

return to medium work.   

     Dr. Dodge saw the claimant on March 4, 2011, for follow-up of

her continued right shoulder complaints.  He recommended that the

claimant perform light-duty/sedentary work because she complained

that was unable to perform various custodial-type job duties.  At

that time, he also stated that this was a permanent type

restriction.  

     On April 17, 2011, the claimant returned to Dr. Dodge.  The

claimant complained that she was unable to perform light-duty work

for the respondent-employer.  At that time, he assessed the

claimant with an 8% impairment to the right shoulder.    

     The parties stipulated that the claimant reached maximum 

medical improvement on March 17, 2011, for her right shoulder

injury.  They also stipulated that the claimant was assigned an 8%

anatomical impairment rating for her shoulder injury, which has

been accepted and paid by respondents no. 1. 

     Thereafter, the claimant began treating with Dr. Ackerman for

pain management of her compensable right shoulder injury. Her
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testimony demonstrates that she is unable to take the medications

prescribed by Dr. Ackerman because they make her ill.  The claimant

testified that she uses a TENS unit for her shoulder pain.     

     The instant claimant was seventy(70) years old as of the 

date of the hearing.  She is of advanced age.   The claimant  has

an eighth grade education. However, the evidence before me

demonstrates that the claimant has an average IQ.  She has no

special training.  The claimant does possess some acquired talents.

The claimant sews, makes flower arrangements and hair bows.  She

also does quilting, and paints pictures.          

     At the time of her compensable shoulder injury, the claimant

had worked for Conway Public Schools a total of some twenty years,

as a custodian worker. She was required to dust, mop, empty the

trash, transport equipment, assisting student in the lunchroom, and

various other duties. The claimant’s prior work would be classified

in the heavy category of physical work demands.  At the time of the

claimant’s compensable injury, her yearly salary was $32,879.  Her

employment was terminated during the 2010-2011 school year due to

her inability to perform her job duties.  The claimant underwent a

vocational assessment by Ms. Taylor.  According to Ms. Taylor’s job

market research, the claimant was notified of suitable job openings

for a kitchen helper, server, housekeeping and as a non-medical

care giver.  The vast majority of these jobs paid an hourly rate of

$7.25, and only one said jobs paid at an hourly rate of $10.25.
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Hence, the record does not indicate that the claimant has a great

chance of locating suitable employment at wages equal to or greater

than her salary at the time of her compensable injury of November

20, 2009.  Her testimony demonstrates that prior to her compensable

injury, she wished to continue her employment with the respondent-

employer. 

     The claimant lives with her husband.  Mr. Wofford is retired.

Since her injury, the claimant has inquired about work at only two

locations.  The evidence does not demonstrate that the claimant is

actively seeking gainful employment within the restrictions for her

shoulder injury.  

     The claimant is also now retired and draws Social Security 

Retirement benefits, and other sources of retirement which amounts

to $1,325, in monthly retirement benefits.  The claimant has taken

a trip to Dallas since her compensable injury.  She is able to

perform some routine household chores.  The claimant prepares

meals, and is able to do some sewing, and make flower arrangements.

She regularly attends church on Sundays and Wednesdays. The

claimant is responsible for leading the singing portion of these

church services.      

     The claimant’s testimony demonstrates that she is not able do

any work on an 8-hour day, 40-hour week basis.  However, her

testimony and the documentary evidence demonstrate that her

inability to work results from several other ailments. 
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     Specifically, these conditions include, but are not limited

to, degenerative disc disease, problems with her left wrist,

hypertension, arthritis, problems with her back, and problems with

her feet, for which she has undergone several surgeries.  Although

the claimant has been assessed with fibromyalgia by two physicians,

she denied having this condition. Despite this assertion, the

claimant readily admitted that she hurts generally all over.     

Nonetheless, no probative evidence has been presented to support a

finding that the claimant has the inability, because of her

compensable shoulder injury, to earn meaningful wages in other

employment. 

     Therefore, based on the evidence before me, I find that the

claimant failed to prove by a preponderance of the evidence that

her compensable shoulder injury has rendered her permanently and

totally disabled.  

     In reaching this decision, I recognize that the claimant may

be permanently and totally disabled as a result of her various

other preexisting conditions.  However, the claimant’s compensable

injury would not be the cause of such permanent and total

disability.  Moreover, while I recognize that Dr.  Ackerman opined

that the claimant is permanently and totally disabled, minimal

weight has been attached to these opinions, considering that there

is no probative evidence that the claimant was rendered permanently

and totally disabled as a result of her compensable shoulder
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injury.  In addition to this, Ackerman’s opinion appears to be

based on all of the claimant’s various other complaints and self-

reports by her.  Nor does Dr. Ackerman specifically opine that

because of right shoulder injury the claimant is unable to return

to gainful employment.     

      However, the claimant is entitled to some percentage of wage-

loss based on her permanent restrictions and the demonstrated non-

availability of suitable employment with the respondents. 

    Therefore, after having taken into account the claimant’s

advanced claimant’s age, her limited education, anatomical

impairment rating of 8% for her shoulder injury, permanent physical

restrictions, prior unskilled work experience of heavy type-work,

the results of her functional capacity evaluation demonstrating her

ability to work in the medium classification, her lack of interest

in returning to the job market, and other matters reasonably

expected to affect her future earning capacity, I find that the

claimant sustained wage-loss disability, in the amount of 27% over,

and above her 8% anatomical impairment rating.  

B.  Additional Medical Benefits/Back Injury

     The claimant contends that she is entitled is entitled to a

return visit to Dr. Ackerman for her back injury of November 20,

2009.

     An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection

with the injury received by the employee.  Ark. Code Ann. §
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11-9-508(a).  The claimant bears the burden of proving that she is

entitled to additional medical treatment.  Dalton v. Allen Eng'g

Co., 66 Ark. App. 201, 989 S.W. 2d 543 (1999). 

    Here, the parties stipulated that the claimant suffered a

compensable back injury on November 20, 2009.  The evidence

demonstrates that the claimant suffered a compensable “acute lumbar

spine strain,” while moving/lifting a chalkboard.  The claimant

began treating with Dr. Johnson.  The respondents have paid for

extensive conservative treatment for the claimant’s lumbar spine

strain, in the form of physical therapy, an epidural steroid

injection, and a medication regimen.     

    Following an MRI, on December 21, 2009, of the claimant’s

lumbar spine, which showed a herniated disc on the left at L4/5,

with multiple degenerative changes, Dr. Johnson referred the

claimant to Dr. Arnold for evaluation.  On January 20, 2010, Dr.

Arnold assessed the claimant with “herniated nucleous pulposus,”

for which he recommended an epidural steroid injection.  At that

time, Dr. Arnold also stated that the claimant was not at maximum

medical improvement(MMI), but he suspected her to be at MMI in

about three to six months from the time the problem began.  This

procedure was in fact performed, with no relief of the claimant’s

symptoms.  

     On February 23, 2010, Dr. Arnold opined that the claimant was

not a surgical candidate, and released her from his care.  However,

Dr. Arnold further opined that the claimant’s differential

diagnoses were probably “fibromyalgia(claimant was opposed to this
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diagnosis), and certainly myofascial pain syndrome,” for which he

referred the claimant to Dr. Safman.  At that time, Dr. Arnold

noted that the claimant looked miserable.

     Based on Dr. Arnold’s report of January of 2010, I find that

the claimant reached the end of her healing period for her

compensable lumbar strain no later than May 20, 2010.  Nonetheless,

the claimant underwent evaluation by Dr. Safman, on March 23, 2010.

On that same date, Dr. Safman opined, “I believe this patient has

fibromyalgia.”  According to this report, Dr. Safman stated that on

physical examination, the claimant revealed all 18 tender points as

defined by the American College of Rheumatology (see full

discussion above).  Dr. Safman noted that the claimant was very

resistant to this diagnosis.

     On January 20, 2011, the claimant underwent an FCE, 

with reliable results.  The claimant demonstrated the ability to

work at the medium classification of work as defined by the US

Department of Labor’s guidelines over the course of a normal

workday.  

     Following the claimant’s office visit of March 23, 2010,  

with Dr. Safman, there is no mention of lumbar spine complaints

until May 16, 2011.  This amounted to some fourteen months later.

At which point, the claimant began treating with Dr. Ackerman, a

pain management specialist. During this visit, although the

claimant reported  the location of her pain complaints, to include

her right shoulder and lumbar spine, Dr. Ackerman specifically

stated that the claimant was not there for her lumbar spine injury.
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     Here, the claimant did not make another medically documented

complaint of any back pain until June 15, 2011, which was almost

some fifteen months after her visit to Dr. Safman for back pain.

The evidence shows that although the claimant began treating with

Dr. Dodge for her compensable right shoulder injury, following her

March of 2010 visit to Dr. Safman, she did not make another

medically documented complaint of any back problem during any of

these visits.  

     The claimant was involved in a motor vehicle accident in July

of 2011.  This caused the claimant to seek emergency room treatment

due to complaints of the back, neck, left knee, and multiple

contusions.  

     Her testimony demonstrates that she subsequently complained to

her general practitioner of problems with her back, neck, shoulder

and knee.  In fact, on September of 2011, the claimant complained

to Dr. Ackerman of these identical problems.

     In sum, the record compels the conclusion that the claimant’s

current need for treatment is not related to her November 20, 2009,

work injury, but instead stems from her July of 2011 incident.

Here, the evidence demonstrates that the claimant’s compensable has

resolved.  I acknowledge Dr. Ackerman’s most recent assessment of

June 22, 2012.  Specifically, Dr. Ackerman stated that the claimant

had sufficient pathology to warrant continuation of pharmacologic

management.  

    Considering the claimant’s gap in treatment for her back

between March of 2010 and June of 2011, her motor vehicle accident
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fo July 2011, her testimony concerning her complaints after her car

accident, and because she reached the end of the healing period for

her compensable incident no later than May 2010, I find that

further medical treatment is not reasonably necessary in connection

with the claimant’s compensable acute lumbar strain injury.

    I recognize that the claimant may be entitled to ongoing

medical treatment after the healing period has ended, if the

medical treatment is geared toward management of the claimant’s

injury. Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184

S.W. 3d 31 (2004).  However, I am not persuaded that this is the

case in this instance. 

C.  Attorney’s Fee

    Here, the parties stipulated that respondents no. 1 have

controverted this claim for additional benefits.  

      I therefore find that the claimant’s attorney is entitled to

a controverted attorney’s fee pursuant to Ark. Code Ann. § 11-9-

715, on all indemnity benefits awarded herein to the claimant. 

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

1.  The Arkansas Workers’ Compensation Commission has       
    jurisdiction of the within claim.

2.  The employee-employer-insurance carrier relationship 
    existed on the date of injury, April 15, 2008,

         November 20, 2011, and at all other pertinent times. 

     3.  The remaining stipulations set forth above are hereby   
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         accepted.

4.  The claimant failed to prove by a preponderance of the  
    evidence she has been rendered permanently and totally 

         disabled as a result of her compensable right shoulder 
         injury of April 15, 2008.
 

5.  The claimant sustained 27% wage-loss disability, over and
    above her 8% anatomical impairment rating for her right

         shoulder injury.

     6.  The claimant failed to prove by a preponderance of the 
         evidence that medical treatment is reasonably necessary
         in connection with her compensable back injury of 
         November 20, 2009. 

7.  The claimant’s attorney is entitled to a controverted 
    attorney’s fee on the indemnity benefits awarded herein.

  
                             AWARD

    Respondents no. 1 are directed to pay wage-loss disability

benefits in accordance with the findings of fact set forth herein

this Opinion.  

     All accrued sums shall be paid in lump sum without discount,

and this award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. §11-9-809.

     Pursuant to Ark. Code Ann. §11-9-715, the claimant’s 

attorney is entitled to a 25% attorney’s fee on the indemnity

benefits awarded herein.  

     This fee is to be paid one-half by the carrier and one-half 

by the claimant. 

     IT IS SO ORDERED.

        

                                 __________________________
        CHANDRA L. BLACK
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Administrative Law Judge

CB/as 
    

    


